
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE DISINTEGRATION OF THE TOBACCO 
COMBINATION 

THE decisions rendered under the Sherman Act dealt at 
first with agreements between distinct and competing 
corporations or groups of corporations. In so far as 
these agreements contravened the prohibitions of the law, they 
were pronounced illegal. Other decisions followed that dealt 
with holding companies, that is, corporations organized for the 
purpose of acquiring and holding the stocks of competing eco- 
nomic units. The decision in the American Tobacco Com- 
pany case went further : it held a corporate organization illegal, 
on the ground that it itself operated so large a proportion of 
a particular business as to make its existence a violation of the 
law. In other words: the first decisions did not affect the 
entity of any corporation; later decisions affected only such 
corporations as exerted a controlling influence over other previ- 
ously competing corporations ; the latest decisions hold a cor- 
poration to be illegal if its own directly conducted business is 
in restraint of trade. 

In the Northern Securities case, 1 decided in 1904, the share- 
holders of two competing railway lines had surrendered their 
original stock for certificates of the holding company. The 
dissolution of the holding company left the corporate entity of 
the two separate railway companies intact. The original stocks 
of the two companies were redistributed among the holders of 
the Northern Securities certificates. It was, however, not 
feasible to redistribute the original stock to the original holders. 
Each holder of a certificate of the Northern Securities Com- 
pany received stock in both railway companies. 

The case of the Standard Oil Company 2 was in nearly all re- 
spects similar, except that a much larger number of separate 
concerns had been brought into the combination. Here also 
the control over the separate units was acquired and exercised 

1 193 U. S. 197. ! 173 Fed. 177; 221 U. S. 1 (1911). 
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through a holding company ; and here also, when the combina- 
tion was dissolved, each stockholder of the Standard Oil Com- 
pany of New Jersey received an interest in each of the numer- 
ous subsidiary concerns. The inter-relation of these companies 
and the coordination of their functions were such that in many 
respects they formed a single economic group. When the 
holding company ceased to exist, there resulted no break in the 
coordinate activities of the separate corporate entities. 

In the American Tobacco Company case, 1 as has already 
been stated, the interpretation of the Sherman Act was carried 
a step further. The Supreme Court held the combination 
" in itself, as well as each and all of the elements composing it, 
whether corporate or individual, whether considered collectively 
or separately, to be in restraint of trade, and therefore il- 
legal." * The court justified its sweeping condemnation of the 
entire combination on the ground that the very complexity of 
the situation required further relief than had been granted in 
previous cases. The situation could be met only by a reorgani- 
zation of the entire structure of the combination. 3 The task of 
superintending and approving such a reorganization was left to 
the circuit court in which the government had originally insti- 
tuted procedure. 

These proceedings involved a number of distinctively eco- 
nomic problems ; and for this reason the Department of Justice 
availed itself of the aid of economic experts from the Bureau 
of Corporations. 

I 
The American Tobacco Company was originally formed, in 
1 890, by combining five concerns whose collective output made 
up ninety per cent of the cigarette business of the country. Its 
monopolistic position in this branch of the tobacco industry 
was thus established at one stroke. Profits retained in the busi- 

' 221 U. S. 106. 

* Senate Document 40, 62d Congress, 1st Session, p. 37. 

s For further discussion of the Standard Oil and American Tobacco Company cases, 
cf. H. R. Seager, " Recent Trust Decisions," Political Science Quarterly, vol. 
xxvi, pp. 581-614. 
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ness and additional securities offered in exchange enabled the 
company to acquire within the next few years extensive inter- 
ests in other branches of the industry. By the end of 1898 not 
only had it become the largest single factor in the little-cigar, 
plug and smoking tobacco branches, but, through a relentless 
competitive campaign, it had brought the entire industry into a 
condition of instability that facilitated a general consolidation 
movement. 

The first and most important step in the movement for gen- 
eral consolidation was the formation of a new company con- 
trolled by the same interests — the Continental Tobacco Com- 
pany. By the middle of the year 1899 this combination in- 
cluded practically every plug factory of any importance in the 
country. In 1899, also, the American Tobacco Company 
greatly increased its direct control by further purchases of in- 
dependent concerns. Moreover, it adopted the policy, which 
was followed by the Continental as well, of acquiring control- 
ling interests in other corporations through stock purchases. 
About the same time the tobacco combination, as it can now 
properly be called, carried on an aggressive competitive cam- 
paign against the Atlantic Snuff Company, a combination of 
strong Scotch snuff manufacturers, which had been organized 
independently in 1898. The result of this campaign was the 
formation, early in 1900, of the American Snuff Company, the 
American Tobacco Company interests receiving $10,000,000 of 
the $23,000,000 of stock issued. In 1901 the American and 
Continental companies were instrumental in the formation of 
the American Cigar Company, and early in the next year they 
cooperated in establishing the MacAndrews and Forbes licorice 
combination. A very large part of the domestic and Havana 
cigar business of the United States and Cuba came under the 
control of the combination in 1902 through the Havana To- 
bacco Company, organized for the purpose of securing this 
control. At the time when the tobacco combination was dis- 
solved this company was directly controlled by the American 
Cigar Company. 

After making an attempt to obtain control of the British 
tobacco industry, which was only partially successful because 



252 POLITICAL SCIENCE QUARTERLY [Vol. XXVIII 

the manufacturers of that country formed a counter combina- 
tion, the American combination was content to consolidate its 
foreign interests with the foreign interests of the British com- 
bination under the name of the British-American Tobacco 
Company. In this company the American interests received 
two-thirds of the outstanding stock. This consolidation operates 
in the world market outside of the United States and Great 
Britain and is rapidly extending its business. 

In 1903 the American Cigar Company separated its stogie 
and cheroot business from its other branches and combined 
it with the United States Cigar Company, a stogie combination 
whose interests centered in Pittsburgh. The new combination 
operated under the name of the American Stogie Company of 
New Jersey. 

In extending its sphere of activity, and particularly in every 
attempt to make itself the dominant factor in a new line, the 
methods pursued by the combination were substantially uni- 
form. It first bought one or more concerns outright; next, 
the business thus acquired was utilized to start an aggressive 
trade war; and then this new business became the nucleus of a 
new consolidation, in which the combination obtained as its 
share a controlling portion of the stock. Throughout the 
period of consolidations, moreover, the combination continued 
to buy individual concerns outright, and by this means added 
almost continuously to its already extensive control. From 
1903 to 19 10 the combination controlled from 75 to 85 per 
cent of the total plug, fine-cut and smoking tobacco business of 
the country ; 80 per cent of the cigarette business ; 93 per cent 
of the little-cigar business ; and 96 per cent of the snuff busi- 
ness. It also controlled about 15 per cent of the domestic 
cigar business and the larger part of the Cuban and Porto Rican 
cigar and cigarette production. The principal products con- 
tributory to tobacco manufacture were brought, under almost 
equal control. The MacAndrews and Forbes Company was 
practically the only factor in the licorice paste industry of the 
United States ; and the manufacture of tin foil, of cotton bags 
for packing smoking tobacco and of wooden boxes for the pack- 
ing of plug and twist, and the making of nicotine products 
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from stems and tobacco wastes, although not absolutely con- 
trolled, were nevertheless important features in the business of 
the combination. Through the ownership of a majority of the 
outstanding stock of the United Cigar Stores Company, the 
combination was an important factor in the retail tobacco busi- 
ness. All in all, the combination absorbed the business of not 
less than three hundred different concerns. In 1910 it held 
under its centralized control one hundred and forty-six different 
corporate entities operating in all parts of the world, of which 
sixty-six were doing business in the United States. 

Throughout its history the combination was controlled by a 
small group of persons. From 1890 to 1898, this group con- 
sisted mainly of the early promoters who had consolidated the 
cigarette business ; but, beginning with the organization of the 
Continental Company in 1898, it was enlarged to include a 
small number of powerful financiers. Before the organization 
of the Consolidated Tobacco Company in 1901, the central con- 
trol had been exerted through common directorships, without 
the ownership of a majority of the voting stock. Through the 
Consolidated Tobacco Company, however, the outstanding vot- 
ing stocks of the leading companies were gathered in, in ex- 
change for bonds, and the Consolidated stock, the largest share 
of which was held by this small group of financiers, carried with 
it the control of the entire combination. In 1904, when the 
Consolidated was merged with the American and Continental 
companies, the Consolidated stock became the only outstand- 
ing voting stock of the new American Tobacco Company. The 
voting control, therefore, remained unchanged. 

While in 1 890 the capitalization of the American Tobacco 
Company had been only $25,000,000, in 19 10 the net capital 
and surplus of the entire combination had increased to $350,- 
000,000. The annual business in 1890 was less than $10,- 
000,000; in 1910 it had increased to more than $200,000,000. 

The structure of the combination during the period of its ex- 
pansion had become increasingly complex. The American 
Tobacco Company, as the principal holding concern, not only 
held the stock of a very large number of concerns engaged 
either in the tobacco trade or in contributory lines of business, 
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but also owned and operated a large number of plants for the 
manufacture of plug and smoking tobaccos, fine-cut, little 
cigars and cigarettes. Several of its chief subsidiaries, like- 
wise, were themselves holding as well as manufacturing com- 
panies. In several instances, the stock of one concern was 
held by two or more other companies within the combination. 
As a result of repeated reorganizations, moreover, much of the 
business of the companies in the combination had been shifted 
about ; so that at the time of the dissolution practically none of 
the more important concerns were carrying on the same business 
which they had originally conducted. 

The complex structure of the combination and the numerous 
changes that had been made in the legal and commercial char- 
acter of its parts made its dissolution a far more difficult prob- 
lem than any which the court had heretofore been called upon 
to face in the enforcement of the Sherman Act. " The numer- 
ous direct acquisitions, consolidations and dissolutions of previ- 
ously existing corporations, whose stock and properties had 
been acquired, so blended the combination into a new form as 
to make it impossible to effect a dissolution by the simple 
methods heretofore employed." ' The difficulty was increased 
by the extent to which the business controlled by the combina- 
tion has been systematized and coordinated. Direct control 
over the wide range of activities of the entire group of concerns 
included in the combination rested in one central authority, 
and integration and specialization did not stop at the barrier of 
corporate entity. To each plant, or to each subsidiary branch, 
was assigned the production of certain similiar goods. To 
carry out this policy, the manufacture of each brand was as- 
signed to some specialized plant, irrespective of the titular 
ownership of either brand or plant. At the time of the disso- 
lution scarcely one concern in the combination manufactured in 
its own plant its own brands exclusively. Every concern made 
brands owned by some other concern, or had made for it by 
some one of the other companies a brand or brands which it 
owned. Specialization and integration, moreover, was not con- 

1 Report of the Attorney-General of the United States, 1911, p. 4. 
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fined to manufacture alone. One leaf department controlled 
the purchases of the entire organization, and its functions were 
subdivided and specialized to the extent that each separate 
division looked especially after the purchase and preparation of 
a particular type or grade of leaf. The Amsterdam Supply 
Company was a general wholesale purchasing agency for all of 
the concerns in the combination. In the selling department, 
groups of similar brands were handled by one selling division 
without regard to the direct ownership or place of manufacture. 
In a few instances, however, where special conditions prevailed, 
subsidiary companies were independent of this general scheme 
of coordination and were permitted to purchase their own leaf 
and to sell their own product. 

II 
When the court declared the tobacco combination illegal, it 
apparently recognized that the dissolution proceedings might 
bring in their wake serious disturbances to business. It ex- 
pressed a desire that the reorganization be so conducted as to 
cause " as little public injury as possible, and that proper re- 
gard be had for the vast interests of private property involved." * 
The government, in its original petition, had asked that the 
business of the combination be thrown into the hands of a re- 
ceiver, or, as an alternative, that a permanent injunction be 
issued against the continuing of the combination in the opera- 
tion of interstate trade. 2 The plea for such an injunction was 
denied outright by the court. The receivership, however, was 
to be ordered if a readjustment of the business could not other- 
wise be brought about within a reasonable length of time. No 
specific and detailed remedy was outlined by the court lest 
" any remedy it might suggest should operate to injure the 
public and to perpetuate the wrong created." 3 It was left to 
those familiar with the business to work out a scheme of disso- 
lution, subject, however, to the approval of the court of original 
jurisdiction. " Some plan or method of dissolution was to be 

1 Senate Document no. 40, 61st Congress, 1st Session, p. 27. 

2 United States v. American Tobacco Company and others, 164 Fed. 700. 

3 Senate Document no. 40, 61st Congress, 1st session, p. 26. 
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worked out which should create out of the elements a new con- 
dition honestly in harmony with the law and not repugnant 
to it." 1 

The plans of disintegration and reorganization were actually 
evolved in a series of informal conferences, in which the lead- 
ing officials and attorneys of the combination, the circuit judges, 
and the attorney general of the United States and his assistants 
participated. The Supreme Court had made it clear that the 
mere distribution to the stockholders of the stocks owned by 
the holding companies of the combination would not destroy 
the monopolistic conditions. " Under the existing form of 
organization," it said, " each of the separated units would con- 
tinue to be in control of particular branches." 3 It was requisite, 
therefore, not only that the stock ownership of one part of the 
combination in another be relinquished wherever such control 
would continue these monopolistic advantages, but also that the 
constituent companies operating monopolistic branches be split 
up into smaller units. 

One of the first and most formidable difficulties encountered 
in the work of disintegration was the presence within the com- 
bination of a variety of interests. The minority stockholders 
in the subsidiary concerns as well as the holders of the different 
classes of securities in the American Tobacco Company, had 
rights that must be considered. These security holders repre- 
sented fundamentally divergent interests in the business. The 
holders of the four-per-cent and six-per-cent bonds of the 
American Tobacco Company had a claim upon the business 
entirely different from that of the holders of the common stock. 
The bondholders could claim, under any reasonable construc- 
tion of the words of the court, a fair margin of safety of invest- 
ment and the assurance of continued interest payments so long 
as their bonds were not redeemed and cancelled. Even the re- 
demption and cancellation would have to be made at such a rate 
as not to cause a serious loss to these interests in the reinvestment 
of their funds. The common stockholders, of course, were not 

1 Senate Document no. 40, 61st Congress, 1st session, p. 27. 

'United States v. American Tobacco Company, 221 U. S. 106, 185-186. 
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entitled to equal or to any similar consideration in the distribu- 
tion of the business, but they unquestionably had a valid and 
tangible interest in a very large surplus accumulated from the 
earnings of previous years. This surplus, in fact, offered a con- 
venient starting point or basis in the practical working out of a 
plan of dissolution. It made possible an immediate distribu- 
tion of the stock of a number of concerns controlled by the 
combination to the holders of the common stock of the Amer- 
ican Tobacco Company, without destroying or injuring the 
property and business of these concerns or impairing the value 
of their underlying securities. The stocks thus distributed were 
those of the American Snuff Company, the British-American 
Tobacco Company, the MacAndrews and Forbes Company, the 
Conley Foil Company, the American Stogie Company, the 
R. J. Reynolds Tobacco Company, the Porto-Rican-American 
Tobacco Company and the United Cigar Stores Company. 
The combined value of the stocks of these companies stood on 
the books, at the end of 19 10, at $35,011,865.03. 

The desirability of the distribution of the stock of these con- 
cerns, from the point of view of the government, arose particu- 
larly from the fact that in each of them there was a consider- 
able interest independent of the holdings of the twenty-nine 
individual defendants named in the government's petition as the 
controlling factors in the combination — an interest large enough 
to become an equal if not a dominant factor in the conduct of 
each separate business. These companies were, therefore, as a 
result of this distribution, practically freed from the dominant 
control of the big interests in the combination, provided that 
the other interests chose to use their newly acquired power of 
control. 

Five companies controlled by the American, however, had 
been designated by the court as in themselves accessory 
combinations in restraint of trade, and were forced to sub- 
mit to disintegration. In the case of four of these com- 
panies, instead of their stock, that of the companies into 
which they were divided was distributed to the American 
Tobacco Company's common stock holders. Thus, the Ameri- 
can Snuff Company's business was divided into three sep- 
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arate parts which were taken over by the American Snuff Com- 
pany, the G. W. Helme Company and the Weyman and Bruton 
Company. The MacAndrews and Forbes Company, which had 
controlled the licorice business of the combination, was forced 
to share it with the J. S. Young Company. For the American 
Stogie Company a plan of dissolution was provided which 
allowed the Union-American Cigar Company, formerly a sub- 
sidiary of the New Jersey corporation, to continue in business, 
but with a greatly reduced capitalization and a reduced output. 
It disposed of a part of its stogie and cigar business to inde- 
pendent interests. The Conley Foil Company turned over a 
part of its foil business to the Johnston Tin Foil and Metal 
Company, which had previously been a subsidiary of the Conley 
concern but was now made independent. In the case of the 
fifth company, the American Cigar Company, the stock was 
not distributed. This concern, after a part of its business had 
been sold to the P. Lorillard and Hernscheim companies, re- 
mained under the control of the American. Had it been sepa- 
rated from the American, it would have been forced into bank- 
ruptcy, because it could not have met its maturing obligations 
to that and other concerns. 

The Supreme Court had not designated the United Cigar 
Stores Company, the R. J. Reynolds Tobacco Company, the 
Porto-Rican- American Tobacco Company or the British-Ameri- 
can Tobacco Company as in themselves monopolies in restraint 
of trade. These concerns, therefore, were not split into smaller 
units : they were passed over, as complete entities, to the com- 
mon stock holders of The American Tobacco Company. 

The twenty-nine individual defendants held 55.6 per cent of 
the common stock of the American Tobacco Company. Since 
in each of the companies whose stock was thus distributed there 
existed, as has already been stated, a considerable minority 
interest, and since this interest, together with the 44.4 per cent 
not owned by the twenty-nine individual defendants, was suffi- 
cient to place the voting control in the various businesses in new 
hands, it is evident that in this distribution the double purpose 
of the government, already indicated, could be accomplished. 
In the first place, it set the various companies free from the 
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control of the American Tobacco Company, destroying the 
dominance previously exercised over them by a holding cor- 
poration ; and, secondly, in theory at least, it made them inde- 
pendent of the twenty-nine individual defendants who were 
alleged to have controlled the combination. 

Such a distribution, however, would not have served the pur- 
poses of the government or of the Sherman Act in the case of 
those companies whose entire outstanding stock was held in the 
treasury of the combination. Had their stock been distributed, 
the twenty-nine individual defendants, with their holding of 
nearly 56 per cent of the common stock of the American, 
would have retained an unimpaired control over each of the 
companies whose stock had been distributed. Such a result 
would have followed from the distribution of the stock of the 
Blackwell's Durham Tobacco Company, the F. F. Adams To- 
bacco Company and others, all of whose stock was held by the 
American Tobacco Company. The business of these two 
companies was retained by the American Tobacco Company as 
part of its allotment of the tobacco business. 

The distribution of the stock holdings disposed of the mis- 
cellaneous business of the combination, stripping the American 
Tobacco Company of its so-called contributory concerns, and 
also of its interest in the southern plug business through the 
R. J. Reynolds Tobacco Company, in the snuff business through 
the American Snuff Company, and in the large export and for- 
eign business controlled through the British-American Company. 
This part of the distribution was, however, only a preliminary 
step in the dissolution proceedings. It still left intact by far 
the larger part of the tobacco business heretofore controlled. 
As already stated, the combination had a monopolistic control 
of the manufacture of cigarettes, little cigars, plug, smoking 
tobacco and fine-cut, controlling in these branches from 80 to 
85 per cent of the total output. The distribution of the stock 
holdings, moreover, had not as yet disposed of its interest in 
the cigar business, through the American Cigar Company. 
This concern, although it controlled only 13 per cent of the 
cigar business of the country, had been designated by the court 
as one of the accessories to the restraint. Practically the entire 
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outstanding stock of the cigar company, however, was held by 
the American Tobacco Company, so that no minority interests 
were involved. The only remaining interests still directly con- 
cerned in the distribution were those whose holdings were 
limited to the securities of the American Tobacco Company 
proper. The bondholders and preferred stockholders of this 
company had not been directly concerned with the distribution 
of the surplus to the common stock holders, because even with- 
out it their holdings were sufficiently secured. In the dis- 
integration of the direct tobacco business of the American, 
however, they were vitally concerned, since it would affect the 
security of the property and its earning capacity. Most of 
the twenty-nine individual defendants were interested in keeping 
control of the organization, since the effectiveness and profit- 
ableness of the business depended in a large degree upon their 
knowledge and experience. Finally, the all-overshadowing 
purpose of the government was the establishment of a proper 
basis for competitive conditions in each of the different branches, 
irrespective of the results to the holders of the common stock. 
The scheme as finally worked out was not unnaturally a com- 
promise between these contending interests, each of which, to 
some extent, receded from its original position. 

The simplest possible method of disintegration would have 
been to divide the entire tobacco business into a given number 
of units and to issue securities in place of those outstanding in 
such a proportion that each stockholder or bondholder should 
occupy exactly the same relative position in each of the new 
companies as he formerly held in the American Tobacco Com- 
pany. If, for instance, companies A, B, and C were formed, 
the bonds and stocks of the American Tobacco Company would 
be exchanged for proportionate amounts of the bonds and stocks 
of each of these companies. After such a distribution, however, 
the twenty-nine defendants would have held exactly the same 
controlling position in each of the new companies that they held 
in the old company. Since it was the desire of the government 
to deprive the twenty-nine individual defendants, as far as pos- 
sible, of their control of the business, this method of distribu- 
tion was wholly unsatisfactory. 
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A second apparently simple scheme would have been to sell 
to outsiders such a part of the business of the American Tobacco 
Company as would oust that company from its monopolistic posi- 
tion, the sale to be made either for cash or for securities. In 
the latter case, the American would have held these securities 
until sold or otherwise disposed of. To this plan also there 
were objections. If the American Tobacco Company received 
payment in cash, it would have at its disposal for an indefinite 
period of time a fund of very large proportions and would thus 
have a marked advantage over its rivals who had no such fund 
at their disposal. Moreover it was highly improbable that the 
requisite amount of capital could be secured to purchase the 
business thus alienated from the American Tobacco Company, 
under the condition imposed by the court, that this business 
was to be conducted in direct competition with the older com- 
pany. If, on the other hand, the American Company received 
payment in securities of the competing companies, the situation 
would still be objectionable from the government's point of 
view. The American Tobacco Company could not well be 
forced to dispose of those securities until it should find a market 
capable of absorbing them and, at the same time, an oppor- 
tunity to purchase a corresponding amount of its own outstand- 
ing securities for cancellation. For an indefinite period, there- 
fore, the American would control, through its possession of 
these securities, the business nominally alienated. 

In the Standard Oil dissolution every shareholder received 
the stock of all the subsidiaries on a pro rata basis. The court 
did not question this method. In an earlier case, 1 indeed, it 
declined to go into the problem of the individual ownership of 
the stock. In the decision rendered against the American 
Tobacco Company, however, the door was thrown open for a 
broader application of the law. By holding the combination 
illegal in all its parts, the Supreme Court gave the lower court 
a freer hand in dealing with individual rights of ownership than 
in the Northern Securities or Standard Oil cases. 

In the plan finally worked out for the disintegration of the 

' Northern Securities Company v. United States, 193 U. S. 197 (1904). 
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American Tobacco Company's business, advantage was taken 
of this greater freedom. The business was divided into three 
parts, and the interests of the bondholders either were trans- 
ferred to the two companies carved out of the American or 
were eliminated by the redemption of the bonds. The pre- 
ferred stockholders, on the other hand, received equal voting 
powers, through a change in the by-laws, and were thus enabled 
to become the dominant factor in the American Tobacco Com- 
pany after the disintegration. This regrouping of the security 
holders of the holding concern was accomplished in the follow- 
ing manner. The American Tobacco Company sold business 
and assets to the extent of $115,000,000 to two companies 
created for the purpose — the Liggett and Myers Tobacco Com- 
pany and the P. Lorillard Company. In return, these two com- 
panies issued securities to the full extent of the value of the 
business transferred and turned them over to the American 
Tobacco Company. That company offered, in exchange for 
one-half of its outstanding six-per-cent bonds, seven-per-cent 
bonds of the two new concerns in the proportion of 58.65 per 
cent of the Liggett and Myers Company bonds and 41.35 per 
cent of the P. Lorillard Company bonds. The other half of its 
outstanding six-per-cent bonds it offered to buy at 1 20. Sec- 
ondly, the company offered, in exchange for one-half of its 
four-per-cent bonds, five-per-cent bonds of the two new com- 
panies, in the same proportion, and undertook to redeem the 
other half for cash at 96 and accrued interest. By this ex- 
change the entire bonded indebtedness of the American To- 
bacco Company was eliminated. To its preferred stockholders 
the American Tobacco Company offered seven-per-cent pre- 
ferred stock of the two new companies to the extent of one- 
third of their holdings. The company also received common 
stock from the two new concerns to the extent of $36,651,075. 
This it offered to the holders of its own common stock at 
par for cash. This cash, with what it had on hand, was 
to be used for buying the bonds to be redeemed. The 
sale of this large amount of common stock to the common- 
stock holders of the American Company for cash made it 
certain that the money for the retirement of the bonds would 
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be forthcoming as soon as needed. That in all probability would 
not have been the case if the stock had been offered in the open 
market. By offering to retire a part of the bonds at a relatively 
high rate of redemption, moreover, there was every assurance 
that the cash for this purpose would not remain indefinitely in 
the treasury of the company and thus give it an undue financial 
advantage over the new companies. Moreover, the common- 
stock holders were obliged to buy their stock in the new com- 
panies, and this offered a possibility of some of the twenty-nine 
individual defendants forfeiting that right or transferring it to 
others and thus allowing new factors to gain an entrance into 
the control of the new companies sooner than might have been 
expected under ordinary circumstances. The fact, on the other 
hand, that most of the defendants would continue to have an 
interest in the new companies made it much more likely that 
purchasers could be found outside the combination for such 
stock as the defendants were not willing or able to take. 

The fact that the bondholders were thus dropped out of the 
American Tobacco Company, and that their interest was con- 
fined to the two new companies, made it necessary to use the 
greatest care in the transfer of assets. It would have been dis- 
astrous to the success of the dissolution scheme, had the 
American Company been able to keep the better part of the 
business and assets, transferring to the two new concerns those 
only that were of more doubtful value. 

The device that aimed to secure a maximum degree of inde- 
pendence for the three units was the conferring upon the pre- 
ferred stockholders, as already stated, of voting rights equal to 
those heretofore vested only in the holders of common stock. 
This of course had the immediate effect of greatly reducing in 
all three companies the voting power and, consequently, the 
control of the twenty-nine individual defendants. The pre- 
ferred stock of the reorganized American Tobacco Company 
in fact exceeded in amount the outstanding common stock, 
and none of the individual defendants held large blocks of this 
preferred stock. It was not believed, however, that the voting 
rights conferred upon the holders of preferred stock would be 
so exercised as to bring about radical changes in the manage- 
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ment of the companies. It was not expected that these holders 
would at once become active factors in the selection of direct- 
orates. They were presumed to be for the most part investors, 
who would not interfere with the management of the business 
as long as it was conducted on a profitable basis. It was, how- 
ever, thought that, if new elements should seek to obtain con- 
trol of any one of the concerns, they could use the preferred 
stock as a ready means to that end, since it can be bought at a 
much lower price than the common stock. As a matter of fact 
the ownership of both the preferred and common stock is 
gradually falling into distinct hands for each company, although 
the big common holdings have not as yet greatly changed. 

Ill 
The sale of a part of the business of the American Tobacco 
Company to two new concerns and the readjustment of securi- 
ties between these concerns and the American Company dis- 
posed of the more important financial problems connected with 
the dissolution proceedings. There remained, however, the 
still more important consideration of the proper distribution of 
the different classes of product which the American had con- 
trolled. The court held that this entire business was conducted 
in violation of the Sherman Anti-Trust Act, basing its conclu- 
sion upon the data showing degree of control presented to the 
court by the government and originally established through the 
investigations of the Bureau of Corporations. According to 
these figures, the American Tobacco Company controlled at 
the time of its dissolution from 80 to 95 per cent of the cigar- 
ette, little-cigar, plug, twist, fine-cut and smoking-tobacco busi- 
ness of the country. The rather arbitrary assumption that the 
control of one-third of the business in any line does not con- 
stitute a monopolistic position — an assumption which was based 
principally upon discussions in the Senate and House as to what 
constitutes a monopoly in restraint of trade — had been accepted 
by the participants in the dissolution proceedings. Upon the 
basis of this assumption it was decided that the entire tobacco 
business controlled by the American Tobacco Company should 
be separated into such parts that in no line would any one con- 
cern control more than approximately one-third of the total. 
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Looking for a moment at the status of the disintegrated com- 
bination as a whole, it will be found that the entire business has 
been separated into seventeen distinct and independent units. 
Not one of the seventeen companies has a direct stock interest 
in any of the others, and each is perpetually enjoined from 
having such an interest. In the following table these concerns 
have been arranged in the order of their financial importance. 
In the last column is indicated the proportion of voting stock 
in each concern controlled by the twenty-nine individual de- 
fendants. 



Distribution of the Business of the Tobacco Combination 1 



American 



Liggett and Myers 
P. Lorillard . . . 



British-American .... 
American Snuff . 

R. J. Reynolds 

United Cigar Stores. . . 
Bruton and Weyman 

G. W. Helme 

MacAndrews and Forbes, 
Porto-Rican-American. . 

J. S. Young 

Union -American .... 

Conley Foil . . . 

R. P. Richardson, Jr. and 

Co 

Hernsheim 

Johnston Tin Foil and 

Metal 



Total. 



NATUXE OF BUSINESS 



Cigars, cigarettes, little cigars, 
plug, smoking, scrap and 
fine-cut 

Cigarettes, little cigars, plug, 
smoking, scrap and fine-cut. 

Cigars, cigarettes, little cigars, 
plug, smoking, scrap and 
fine-cut 

Foreign. 

Snuff 

Flat plug and smoking . . . 

Retail cigar and tobacco. . . 

Snuff 

Snuff 

Licorice manufacture .... 

Cigars and cigarettes .... 

Licorice manufacture .... 

Cigars, stogies and cheroots . 

Tin-foil manufacture .... 



Smoking tobacco. 
Cigars 



Tin-foil manufacture 



CAPITAL 

AND 
SURPLUS 



fl38,6ll,344 
67.447.499 



47.SS2.5OI 
36,000,000 

17.535.938 
9.541.322 

9,000,000 
8,000,000 
8,000,000 
5,714,148 
2.357.562 
2,000,000 
2,517.740 
1,215,321 

500,000 



400,000 



$356,393,375 



DEFENDANTS 
PERCENTAGE 
OF CONTROL 



35-16 

40.76 



40.76 
34.66 
38-65 

37-53 
37-65 
28.49 
28.49 
39-77 
45-31 
43-87 
24.65 

33 88 

none 
none 

33-73 



1 The figures in the table are based on data for 1910. The table includes two 
companies that were not originally planned for. Just prior to the submission of the 
completed plans to the court, R. P. Richardson, Jr. and Company was freed from 
the control of the combination after a protracted struggle in the courts. The Herns- 
heim Company, of New Orleans, is a former branch of the American Cigar Com- 
pany, but is now separated from it and is operated by a former director of that con- 
cern. 
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Of the total assets of the seventeen companies, $356,393,375, 
the American Tobacco Company retained $138,611,344, or 39 
per cent ; Liggett and Meyers and the P. Lorillard Company, 
together, started with assets amounting to $115,000,000, or 
somewhat more than 32 per cent. The three companies to- 
gether had thus assets of $254,000,000, or approximately seven 
tenths of the total. However, unlike most of the remaining 
companies, they are not confined to single lines of activity, but 
will each carry on a varied business. A further tenth of the 
total assets represents investment in foreign business ; another 
tenth, investment in snuff business; and the remaining tenth 
includes the assets of ten concerns engaged mainly in contribu- 
tory lines. Six of the seventeen companies are engaged in the 
smoking tobacco business, five in plug business, five in the 
cigar business, five in the cigarette business, three in the snuff 
business, three in the little-cigar business, two in the licorice 
business, two in the tin-foil business, and one company in the 
retail sale of tobacco products. 

As has already been stated, the distribution of the tobacco 
business among the various companies was so planned as not to 
give any one concern more than approximately one-third of the 
total output of the country for any particular branch. In two 
branches, however, fine-cut and little cigars, the extraordinary 
development of single brands made it necessary to assign more 
than one-third of the total to a company. The distribution of 
the various branches of the tobacco business among the dif- 
ferent concerns and the percentage of independent business are 
shown on the basis of data for the year 191 o in the following 
table. Although the American Tobacco Company retains a 
much larger proportion of the assets than any other single con- 
cern, the table shows that it does not occupy an equally prominent 
position in all the different branches of the industry. In fact, it 
retains a smaller proportion of the fine-cut and little-cigar busi- 
ness than either of the other two concerns, and it controls less 
of the plug business of the country than the Liggett and Myers 
Tobacco Company. Only in the smoking and cigarette lines 
does its proportion of the total exceed that of either of the 
other two companies. The R. J. Reynolds Tobacco Company, 
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Distribution of the Different Branches of the Tobacco Business 



COMPANY 


CIGAR- 
ETTES 


SMOK- 
ING 


PLUG 


FINE- 
CUT 


SNUFF 


CIGARS 


LITTLE 
CIGARS 


Liggett and Myers . . 

P. Lorillard 

R. J. Reynolds 

Union-American ...... 

G. W. Helme 


37-n 
27.82 
15.27 


33-08 
20.05 
22.82 

2.66 


25-32 
33.83 

3-73 
18.07 


9.94 
4I.6l 
27.80 


4O.88 

29.25 
7.82 


6.06 
5.72 
1.58 

86.64 


'5-43 
43-78 
33-84 


Bruton and Weyman .... 
Independent business .... 


19.80 


21.39 


19.05 


20.65 


6-95 



which had less than three per cent of the total assets, has nearly 
as large a plug business as that assigned to the American. The 
Lorillard concern, with the smallest investment of the three 
large companies, falls somewhat behind the other two in the 
percentage of the above lines of business controlled. The 
American Snuff Company, although its assets greatly exceed 
those of the other two companies producing snuff, retains less 
than one-third of the total snuff business. In the snuff and 
little-cigar business, the proportion of the trade not controlled 
by the combination is exceedingly small. On the other hand, 
the cigar business of the country not controlled by the combi- 
nation amounts to not less than 87 per cent of the total. 

In the distribution of the tobacco business among the different 
concerns, it was necessary to take into account not only the 
output of individual brands but also the location of their manu- 
facture, their value and their earning power. The brand is the 
unit in the tobacco industry, and it cannot be assigned to 
two or more companies, although in output it may reach a 
total of very large proportions. It had been in part the 
policy of the combination to concentrate its efforts in the 
different branches upon comparatively few brands, with the 
result that in each line there are brands which make up a very 
considerable proportion of the total output. In the little-cigar 
branch of the business, a single brand represents practically 44 
per cent of the entire production of the country. On account 
of this extraordinary development of single brands it was not 
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in all instances possible to divide the business with a strict adher- 
ence to the one-third principle. Of more importance even than 
the extraordinary development of single brands was the degree 
of concentration in their manufacture. The combination had 
not only developed the output of single brands but had con- 
centrated the manufacture of groups of similar brands in the 
different factories it controlled. This concentration had been 
carried to such an extent that each plant became a unit for the 
production of a special type of goods. Since it was consid- 
ered advisable, for economic reasons, not to disturb these 
conditions any more than was absolutely necessary, the plant 
instead of the brand became the real basis of distribution, 
and in not a few instances the business assigned to one or 
the other of the companies really represented the opera- 
tions of a single plant. Thus, the entire plug business taken 
over by the Liggett and Myers Company and the cigarette 
business taken over by the Lorillard Company were the output 
of single plants. Again, as a result of the assignment of the 
manufacture of particular brands to particular plants, some 
plants were limited to the production of brands which yielded 
small profits while others produced brands which returned a 
very high rate of profit. These disturbing factors made it 
necessary to select for each of the companies in each of the 
different branches a group of plants representing approximately 
the same rate of earning power i. e. yielding profits proportion- 
ate in each case to the tangible assets. Moreover, each was 
entitled to brands of which the earning power was likely to 
continue. 

It is evident that an equitable distribution of assets alone 
would not have solved the problem without an equitable dis- 
tribution of brands. It is also evident that brands could 
have been so distributed as to give one or another of the com- 
panies an unfair advantage in the future. How to devise a dis- 
tribution that would assure to each of the companies continued 
competitive ability presented the most difficult economic 
problem, and it was to secure competent supervision of its 
solution that the Department of Justice availed itself of the 
assistance of economic experts from the Bureau of Corporations. 
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IV 

The chief problems that presented themselves in the disinte- 
gration and reorganization of the tobacco combination were : first, 
the elimination, so far as practicable, of the twenty-nine individual 
defendants from the collective control of the units into which 
the business was separated ; and, second, the distribution of the 
business of the combination in such a way as to make the part 
taken over by each concern non-monopolistic. The first prob- 
lem was disposed of, in part, by distributing stockholdings, by 
conferring voting rights upon the holders of preferred stock, and 
by compelling the common-stock holders of the American to 
purchase for cash the common stock that they were to hold in 
the other two concerns. In dealing with the second problem 
the decree limited each concern to a non-monopolistic percent- 
age of the business which it was to conduct ; but the previous 
concentration of manufacture, the extraordinary development 
of single brands and the differences in their profitableness made 
this distribution the most difficult part of the problem. 

The disintegration plan that was worked out has been criti- 
cised on several grounds : first, because of the continued owner- 
ship and control of a part of the voting stock of the different 
companies by the twenty-nine individual defendants ; second, 
because of the excessive size of some of the companies carved 
out of the combination; third, because the brands in the differ- 
ent branches of the business were not properly distributed. 

It has been shown that the twenty-nine individual defendants 
who were dominant in the old combination are represented 
through the ownership of voting stock in all but two of the 
companies created. Prior to the disintegration of the Amer- 
ican Tobacco Company they held, approximately, 55.6 per cent 
of its stock; but after its disintegration they held only from 25 
to 45 per cent of the voting stock of each of fifteen of the seven- 
teen concerns. How far this ownership of the voting stock 
actually influences the operations of the new companies can, of 
course, be only surmised. It is a fact that most of the de- 
fendants who were active in the management of particular 
branches of the business before the dissolution are still active 
in these same branches, but their activities are now confined to 
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one or another of the individual companies. In those subsidiary 
concerns whose stock was distributed outright, and in which a 
former minority interest had already been in charge of the 
business, as in the case of the R. J. Reynolds Tobacco Com- 
pany, the actual management remained, of course, unchanged, 
but the former minority interests are now the dominant factors 
in the business. 

In earlier decisions, the Supreme Court had pointed out that 
it was not illegal for individuals to acquire and hold stock in 
competing companies even though such holdings tended to 
vest control in the same individuals. Under these decisions, 
individuals who hold stock in several concerns cannot easily be 
dislodged from their position. In the tobacco dissolution, the 
right of the individual defendants to own stock in each of the 
new concerns was not denied; it was the degree of control 
which their ownership of the stock carried with it that was 
attacked. Ownership of stock in the several concerns formed 
from the combination cannot in itself be considered as prima 
facie evidence of collusion or of conspiracy in restraint of trade 
or of continued monopolization. The wrongful intent has first 
to be established. It cannot even be assumed that the con- 
tinuance by the separate units of a similar policy in the 
operation of their businesses is evidence of collusion or of con- 
tinued monopolization. It may, in fact, be expected that the 
conduct of the business of the different concerns, even with- 
out any secret understandings, will remain substantially un- 
changed in the immediate future. The presence in the dif- 
ferent businesses of those individuals who were active in the 
combination, and who were the main factors in producing that 
rather high degree of efficiency which the combination dis- 
played, must constitute a potent check to the immediate inaugu- 
ration of new policies. The dissolution proceedings, moreover, 
did not eliminate the managers and directors of different 
branches of the old business from the new. From a business 
point of view, their removal would have been folly; and 
legally it was impossible on account of their pecuniary interests 
in the separate concerns. Undoubtedly a very large part of 
the value of each branch of the business as a going concern is 
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dependent for the immediate future upon the continued ser- 
vices of some of the defendants. Sooner or later, of course, 
new men with new affiliations and new ideas must be drawn 
into the different companies, and these will look upon the par- 
ticular concerns with which they are connected from a new 
point of view, regarding them as independent units rather than 
as parts of an ideal whole. These changes are even now taking 
place ; and the suspicions that at first swayed the public mind, 
regarding possible illegal relations of the defendants and, 
through them, of the businesses to each other, are dying out. 

Continued repression of competition has at least been made 
difficult. Open common action has been made practically im- 
possible by a number of restrictions which, through the decree, 
have been imposed upon the present and future action of the 
different companies and their stockholders. These restrictions 
are intended to assure continued independence of action and to 
establish the competitive conditions which it was the purpose 
of the government to create. The decree contains the follow- 
ing provisions : ( I ) No two concerns shall have any common 
directorships for a period of five years. (2) No principal or 
accessory company shall hold stock in another principal or 
accessory company. (3) None of the companies shall have a 
buying or selling agency in common with any other company. 
(4) There shall be no common stock ownership of outside 
concerns. (5) The different companies shall purchase no stock 
or property from each other. (6) All agreements and cove- 
nants with companies or individuals are rescinded, and none can 
be made in the future. (7) No arrangements shall be made or 
agreements entered into among the different companies in rela- 
tion to (a) control or management, (b) prices of product or of 
leaf, (V) apportionment of business or (d) jobbers' agreements. 
(8) There shall be no common officers for the different con- 
cerns. (9) There shall be no common clerical organization for 
two or more of the companies. (10) The twenty-nine indi- 
vidual defendants shall not increase their individual holdings for 
a period of three years (except as later explained). (11) No 
voting trust or similar device shall be created. 

On their face several of the prohibitions imposed upon the 
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new companies seem needlessly severe. Financial relations 
among large companies are not uncommon, nor is it an infre- 
quent practice to employ common buying or selling agencies. 
In reply to this criticism it may be said, however, that, where 
combination has so recently existed, the tendency toward com- 
mon action is likely to be especially strong ; and it must also 
be borne in mind that some of the separate concerns still con- 
duct a third of the business of the country in their respective 
branches, so that, in not a few instances, concerted action of two 
concerns would suffice to reestablish monopolistic conditions. 
The presence of such possibilities justifies the rigid inhibi- 
tions contained in the decree. The forbidding of a voting trust 
or of a holding company or of any other device by which the 
twenty-nine individual defendants might reestablish control over 
two or more companies, was suggested by the consideration of 
past conditions. Such devices seem to have been considered 
necessary in every case in which it has been attempted to carry 
out the common purposes of a single group of stockholders in 
two or more companies. If in the past it has not been possible 
to maintain a common control over a group of concerns without 
a voting trust or other similar device, the prohibition of any such 
arrangement may be expected to weaken and eventually destroy 
any tendency to common control by the defendants. 

A special provision in the decree permits any one of the 
twenty-nine individual defendants to buy stock from another 
defendant, if his holdings in one company are reduced thereby 
to the extent to which they are increased in the other. This is 
intended to facilitate such a regrouping of the defendants that 
sooner or later each of the concerns may have a separate con- 
trolling interest. The decree might have gone further and 
permitted the purchase by a defendant in the open market of 
stock in the one concern in which he is interested as director or 
officer. This would have hastened distinct and separate con- 
trol. The separation of the central offices of the different 
concerns (which in most instances are now located in different 
cities) also tends to impede concerted action by the defendants 
and to promote the final separation of the groups. 

In considering the position of the holders of common stock 
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in the different groups, all the barriers that have been erected 
against common action must be taken into account. It is not 
unreasonable to suppose that, rather than come in conflict with 
the numerous prohibitions of the decree, those large financial 
interests which heretofore have been the prominent factors in 
the control of the entire combination will either retire to the 
position of disinterested investors in the different companies or, 
in the course of time, disappear entirely. 

The second criticism, that the size of the three companies 
which are to carry on the tobacco business of the former 
American is excessive, comes almost entirely from independent 
tobacco interests. In the hearing before the court the repre- 
sentatives of these interests asked that the companies to be 
formed should not be of greater size than the independent con- 
cerns with which they would compete. It was also asked that 
none of the companies which were to be created from the com- 
bination should be permitted to receive business covering two 
or more separate branches of the industry. To comply with 
these requests, it would have been necessary to separate the 
combination into from fifty to seventy-five units. From what 
has already been said in regard to the enormous development 
of particular brands, it will be seen that such a distribution 
would not have produced the desired results. Such a distribu- 
tion, moreover, would have broken up the business carried on 
in each separate plant ; and this would have destroyed a con- 
siderable part of the economies that had resulted from the com- 
bination. The bondholders, too, would have been unwilling to 
exchange the securities of the American for those of fifty or 
seventy-five small companies. The decision rendered by the 
Supreme Court required no such extreme dismemberment of 
the combination. The court had declared that the violation of 
the statute was not found in the vast accumulation of property 
nor in the uniting of different branches of the business under a 
single control. The Sherman Act does not condemn large 
aggregations of capital nor big plants nor the extension of a 
broad field. To meet the legal requirements, one point alone 
had to be considered : whether any of the new concerns would 
occupy such position in any single branch of the industry as to 
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constitute it, in itself, a monopoly in restraint of trade. That 
the new status created by the decree is not a hopeless one for 
independent interests in the industry is indicated by the recent 
activity among independent tobacco manufacturers and espe- 
cially by the organization of the new Tobacco Products Company. 

It does not necessarily follow, indeed, that the disintegration 
of the combination could not have been carried somewhat 
further. It is not certain that the formation of only three 
principal companies — or four including the R. J. Reynolds 
concern — to conduct the tobacco business of the American was 
essential to a successful and equitable scheme of segregation. 
If time had permitted a more careful examination of the 
elements of safety of investment, of the problems of economy, 
manufacture and distribution, of the possibility of removing 
brands from one plant to another without disturbing the status 
of the employees, the values of the different properties, the 
security of brand values and the preservation of legitimate 
advantages, it might have been possible to devise a distribution 
that would have been more acceptable to the outside interests. 
As already stated, however, the position taken by the govern- 
ment and accepted by the circuit court — that the possession of 
one-third of the business in any line does not constitute a 
monopolistic control — was adhered to as far as possible, and 
the distribution was carried out on this basis. Whether it 
should have been the effort of the government so to disintegrate 
the combination as to give practically all the elements in the 
industry an even start is a matter of opinion ; everything de- 
pends upon the point of view taken of the purpose of the 
government in enforcing the Sherman Act. From an economic 
point of view, a distribution on this basis could scarcely be 
defended as desirable, even if it had been feasible. 

Criticism of the distribution adopted was directed espe- 
cially at the large business left in the hands of the Amer- 
ican Tobacco Company, as compared with that assigned to 
the Liggett and Meyers and the P. Lorillard concerns. It was 
claimed that the American retained a virtually monopolistic 
control. While it is true that the total reported assets of the 
American (computed on the basis of 1910 data) were greatly 



No. 2] DISINTEGRATION OF TOBACCO COMBINATION 2 7$ 

in excess of the assets of either of the two other concerns — 
$138,611,344 compared with $67,447,499 and $47,552,501 
respectively — yet the actual tangible assets in the direct tobacco 
business of the American Tobacco Company (excluding good 
will and stock holdings of the American Cigar and other con- 
cerns, the stock of most of which has already been disposed of 
for the benefit of the common stockholders) is only ten per 
cent larger than the similar assets of the Liggett and Meyers 
Company and only eighteen per cent larger than those of the 
P. Lorillard Company. It has already been pointed out that 
the proportion of the direct business which the American con- 
trols in the separate branches is not much greater than that con- 
trolled by either of the two other concerns, although the activity 
of the American is extended over a somewhat broader field. 1 A 
material diminution of the size of the American Tobacco Com- 
pany would have necessitated, therefore, an almost equal 
diminution of the direct business of the two other companies, 
if the competitive ability of each against the other was to be 
maintained. Moreover, any very considerable decrease in the 
size of the American would have increased the difficulty of so 
adjusting the finances as not to give a stronger position to the 
twenty-nine individual defendants. It would certainly have 
made it necessary to withdraw from the public, not only the 
bonds of the American, but also a part of the preferred stocks. 
This would have increased the proportion of the outstanding 
common stock of the American Tobacco Company, thus giving 
the individual defendants a larger control over its business. 
The earnings statements of the different companies at the end 
of the first year of independent operation do not indicate that 
the American Company has retained undue advantages. 

The third general ground of criticism was found in the distri- 
bution of the brands in the different branches. The business, 
as already indicated, was actually distributed by plants rather 
than by individual brands, because groups of brands similar in 
nature were manufactured in the same plant. The distribution, 
therefore, was not perfect from the point of view of brand 

1 Cf. supra, p. 266. 
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competition. The method of distribution chosen undoubtedly- 
resulted in the maintenance of some more or less non-competi- 
tive groups. The peculiar character of the tobacco business, 
however, and the fact that the brand has something of the 
nature of a proprietary article made a distribution of the entire 
business along strictly competitive lines an impossibility. Par- 
ticular brands are in themselves more or less non-competitive, 
and they not infrequently occupy so prominent a position in a 
particular branch of the business that the entire branch is prac- 
tically non-competitive. Within each of the larger divisions of 
the business, moreover, there are sharply defined groups of 
brands which, strictly considered, are not competitive. Thus, 
in the cigarette branch Turkish and domestic brands of cigar- 
ettes do not ordinarily compete. Even within the Turkish 
branch of the business, certain groups of brands do not com- 
pete with the brands of other groups. In the plug, smok- 
ing, fine-cut and snuff branches, similar groups of brands can 
be found. In the reorganization of the tobacco business, it 
would doubtless have been possible to make the business of the 
three large companies more competitive if the distribution had 
been made by brands rather than by plants, but it is evident 
that the business itself offers insuperable obstacles to the cre- 
ation of perfect competitive conditions under any method of 
distribution. It must be considered, moreover, that the tobacco 
industry is not in a static condition, but is constantly changing 
with the development of new brands. The lack of a perfect 
distribution at the time of dissolution, therefore, is not of prime 
importance so long as public demands are changing and so long 
as any distribution must be subject to these changing conditions. 
Most of the criticisms of the plan of disintegration came from 
parties who had either a direct or an indirect interest at stake ; 
and in most cases they revealed a somewhat narrow point of 
view. They show clearly, however, that a careful consideration 
of the economic problems involved is requisite in the enforce- 
ment of anti-trust legislation. Legal knowledge must be sup- 
plemented by a clear appreciation of the economic and financial 
problems involved. Only in the light of such combined knowl- 
edge is it possible to pursue a policy of successful disintegration 
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of great combinations which shall be in harmony with the best 
interest of all parties involved. 

Finally, some consideration should be given to a general 
criticism — the failure of dissolution proceedings under the 
Sherman law to give any real relief against alleged monopo- 
listic conditions. If, under the previous regime of monopolistic 
control, prices were excessive, it is argued that they should fall 
under the new regime, if competition has indeed been reestab- 
lished. Thus far, in the tobacco industry, the most noticeable 
result has been a considerable increase in competitive advertis- 
ing. There has been no reduction of prices. It is not prob- 
able that any such reductions will follow, because in any industry 
whose products partake of the nature of proprietary articles 
— and tobacco brands, as already stated, may be classed among 
such articles — increased competition tends rather to increase 
advertising and selling expenses than to lower the price of the 
article to the consumer. In the tobacco industry, moreover, 
the statutory determination of the size of package in connection 
with the customary round price paid for it tends to prevent 
changes. 

The disintegration of the tobacco combination under the 
Sherman law is an accomplished fact. That the attempt to 
enforce the law is a failure, because, as recently asserted, the 
securities of the new corporations have a collective value not 
much below those of the old combination prior to the dissolu- 
tion proceedings, does not necessarily follow. In the first place, 
the market value of the old securities was unduly depressed 
during the period of litigation. Moreover, the large earnings 
of the combination were only in part disbursed in dividends, the 
American Tobacco Company having accumulated a surplus of 
more than $61,000,000 in less than a decade. The prospect of 
a freer distribution of earnings, even if in the aggregate they 
are less, has naturally maintained a relatively high value for 
these securities. 

In considering the efficacy and value of disintegration proceed- 
ings, it must finally be borne in mind that the almost complete 
domination of an industry by a single group of interests is not 
necessarily the most desirable status that can be conceived. A 
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great consolidation, such as the American Tobacco Company, 
called into being by the ambitions of a few individuals, fostered 
in part by the desire of underwriting syndicates for large profits 
and in part by the opportunity offered for stock manipulation, 
can not be declared off-hand to be the best form of development 
in any industry. It is by no means evident that such a combina- 
tion can be made capable of producing the best economic results 
or of giving the best service to the public, even if placed under 
strict governmental control. Disintegration, as it has been 
carried out in the tobacco industry, has produced a new status. 
It has created from the combination a limited number of rela- 
tively large businesses, each equipped to maintain all the eco- 
nomies of production developed by the original combination 
and in a position to compete with each other. Whether this 
new status will prove in the long run more acceptable than the 
old remains to be seen. The economic soundness of dissolution 
proceedings against monopolistic combinations must be deter- 
mined by their ultimate results. 

Albert Charles Muhse. 

Washington, D. C. 



